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CURRENT TOPICS 


Reports of Industrial Accidents 


THE current issue of the Law Soctety’s Gazette gives details 
of arrangements which have been agreed as a result of repre- 
sentations by the Council of The Law Society to the Minister 
of Labour and National Service on the supply, on request 
by solicitors, of factory inspectors’ factual reports of their 
investigations of industrial accidents. The request should 
be in writing to H.M. District Inspector of Factories in the 
district in which the accident occurred. The solicitor must 
state on whose behalf he is acting, giving sufficient information 
to enable the accident to be identified. If the accident has 
been investigated, and provided that no criminal proceedings 
are pending, a written statement signed by the inspector 
will be forwarded as soon as possible. The statement will 
be factual and will contain no names of witnesses, copies 
of declarations by them, comments of the inspector, or 
information the disclosure of which would be a breach of the 
Official Secrets Acts. The practice of giving a witness on 
request by him a copy of his own signed declaration, except 
where criminal proceedings are pending, will continue. 
Further communications, e.g., to clarify ambiguities or to 
correct obvious errors, should be in writing, and not by 
interview or telephone. If a statement is supplied, the 
district inspector will inform the other party to the proceedings 
or contemplated proceedings where known, and he will be 
told that, if he wishes, a copy of the statement will be supplied 
to him also. An inspector will not appear as a witness in 
court in subsequent proceedings except on subpecena. 


Science and the Lawyers 


How important is it to know everything? A speaker 
at a meeting of the British Association on 3rd September 
attacked the attitude which allowed an educated man— 
for example, a judge and a barrister, when he had served 
lately on a jury—to admit without shame that simple 
scientific terms were beyond him. He had been arguing 
for the institution in the universities of a new type of com- 
bined science and arts degree, and another speaker had 
suggested as possible subjects radio-activity and nuclear 
Physics. Judicial ignorance, once a byword, is now a legend, 
and judges every day display knowledge of an astonishing 
variety of subjects. As for barristers, every solicitor knows 
| that they cannot get by with only legal knowledge. Cross- 
examining experts on different subjects cannot be done in the 
dark. We suspect, however, that many nuclear physicists 
Manage to do their work satisfactorily notwithstanding a 
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very sketchy knowledge of what goes on in the world outside 
their laboratories. It would be difficult to prove that lawyers 
generally have the “ scientific attitude,’ as that phrase is 
understood by some people to-day, but it would be surprising 
if a training in a system of arriving at the truth by the 
examination of evidence did not produce at least something 
as good as a training in nuclear physics. Nevertheless, there 
is another side to this question, as a contributor points out 
elsewhere in this issue. Many disputes to-day, he says, are 
concerned with technical questions so complex that parties 
tend increasingly to refer them to expert arbitrament and in 
doing so to by-pass the courts. The remedy, it is suggested, 
is an increased use of the power to appoint assessors. 


“Flight from the Courts ”’ ? 


Ir there is any general trend away from the courts, and 
certainly recent statistics can be quoted in support of this 
view, it is by no means certain that an inability to cope with 
the complications of modern technology is the cause. Cost 
and slowness have also been blamed. Thus the current issue 
of the British Journal of Administrative Law proclaims that 
“ The flight from the courts is an accepted fact. Tribunals, 
arbitrations and negotiated settlements ‘on _ pleadings’ 
are the public’s answer to the problems of delay and expense 
involved in civil litigation.’”” This description of current 
events is provocative, and we shall not attempt to take 
up the challenge, except to doubt whether, if true, it is 
a good thing to “dispense with ’’ justice and rely on the 
benevolence of executive action. In previous centuries 
it was found to be a bad thing. The next sentence in the 
editorial comment of the Journal contains an example of 
what it calls a “‘ short cut to justice ”’ in which “the State 
is leading the way.” This turns out to be the method of 
directives to the banks and to industry by Government 
departments, and the comment instances the “ credit squeeze ”’ 
and the directive to the motor trade from the Board of Trade 
providing a fixed percentage quota of exports to the dollar 
area. One can easily see how such methods, indiscriminately 
applied, may well become short cuts to injustice. 


Cheques for Wages 


THE managing director of a large company manufacturing 
wireless sets revealed at its annual general meeting on 
4th September that it had resorted to paying its thousands 
of workers by weekly cheques in order to save the time of 
making up the weekly wage packets as well as the expense 
of providing armed guards to the bank and back. It dis- 
continued the system of payment by cheque on discovering 
ihat the Truck Act of 1831 prohibited payment of wages 
otherwise than in current coin of the realm. This revelation 
prompted the legal correspondent of the Financial Times 
in its issue of 5th September to give some illustrations of 
methods of payment of and deductions from wages which 
are forbidden by the Truck Acts, and to conclude: ‘ These 
Acts, unfortunately, cannot be treated as merely an historical 
curiosity, since there have been no fewer than six reported 
cases on them subsequent to the year 1930, and in most of 
them the decisions have turned on fine technical distinctions 
which now appear entirely out of date. Having regard 
principally to the existence of the trades union movement 
and the entirely altered conditions of modern society, where 
the employer no longer wields the life and death powers of 
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earlier decades, the time is more than ripe for the entire 
removal of the Acts from the statute book.’”” The proposed 
remedy seems rather drastic, but there certainly is a strong 
case for amendment which needs to be investigated. 


Lord Hailsham 


WE tender our congratulations to Lorp HAILSHAM on his 
entry into a new sphere of public usefulness as First Lord of 
the Admiralty in succession to LoRD CILCENNIN, who resigned 
on 28th August. Lord Hailsham was Under-Secretary of 
State for Air in the last weeks of the war-time coalition 
Government and in the subsequent “ caretaker ’’ Government. 
Since then he has built up a reputation in Parliament as a 
skilled and forceful debater, in the courts as a brilliant and 
resourceful advocate, and in broadcasting and television as 
a personality to whom one must listen, even when one does 
not wholly agree with what he says. In choosing to sacrifice 
his personal work to the service of the public, Lord Hailsham 
is following a great family tradition, but we cannot help 
expressing our hope that, subject to the public service, he 
will some day return to the profession which he _ has 
conspicuously adorned. 


Colonial Judges 


THE anomalies and injustices inherent in the position 
of colonial judges, both as to their security of tenure and as 
to their pensions, are examined in a scholarly booklet published 
by the Inns of Court Conservative and Unionist Society and 
Sweet and Maxwell, Ltd. (price 2s.)._ It proposes to abolish 
the insecure position of British colonial judges by means of 
the establishment of an Overseas Judicial Service to which 
every colonial judge would on his appointment automatically 
belong. Without his consent, none should be transferable 
to a lower-paid post in the service than the one which he for 
the time being holds; and membership should continue 
until retirement, subject only to a power of dismissal by the 
Crown on the grounds of misbehaviour or incapacity, to be 
exercisable only after a hearing by a judicial commission, and 
subject to a right of appeal to the Judicial Committee of the 
Privy Council. The booklet also contains proposals designed 
to safeguard the salaries and pensions of colonial judges. 
We congratulate the committee which has been responsible 
for the writing of this booklet on an excellent piece of work. 


Rating: Over 600,000 New Proposals 


THE number of proposals to alter valuations in the new 
valuation lists made up to the end of July was 628,013. Of 
these, 149,135 had been made by valuation officers and 
478,878 by other parties. Figures collected by the Ministry 
of Housing and Local Government reveal that, of the 100 
appeals arising out of proposals of valuation officers lodged 
at local valuation panels up to the end of July (the latest 
date for which figures are available), only one had been heard, 
leaving 99 outstanding ; 4,352 appeals arising from proposals 
of other parties had been lodged. Of these, 213 had been 
withdrawn, 220 heard, and 3,919 were outstanding. By 
contrast, figures relating to appeals arising from assessments 
in the old valuation lists show that 14,982} outstanding cases 
had been brought forward from June (the half represents a 
partly heard appeal) and 102 new appeals were lodged during 
the month. Of these, 1,048 had been heard, 858 withdrawn, 
and 13,178} carried forward to August. 
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THE EXPERT ON 


THE highway to justice lacks users; those for whom it was 
constructed are ever more frequently using short cuts or 
by-ways to reach their goal. The High Court is no longer 
thronged with eager litigants desirous of obtaining justice by 
laying their grievances before the judge. The list of cases 
awaiting hearing is shorter than it has been for years, while 
the number of actual trials is steadily declining. 

Amicable settlement of disputes by the parties out of 
court may be one of the reasons for this development, another 
is probably the emergence of a large number of tribunals, 
arbitration panels and other “ extra-ordinary ’’ courts where 
the parties to a civil action can obtain solutions of their 
problems more cheaply and quickly, less formally and, last 
but by no means least, generally more in accordance with 
commercial, technical and other non-legal principles. 


Present facilities in the courts 


It is interesting to examine the procedure available in our 
ordinary courts to parties to a civil action involving difficult 
technical, scientific, medical, financial or other non-legal 
matters. Almost invariably the only means available to 
place adequate argument on such issues before the court is 
by expert evidence adduced on behalf of the parties. One 
of the litigants, whose legal advisers have recognised the 
difficulties inherent in their client’s case, will get in touch 
with a professional man or at any rate a person of some 
standing and experience in the subject-matter concerned. 
That individual will in due course be informed as to the basic 
nature of the argument put forward by the party on whose 
behalf his evidence is required (frequently also of the expected 
nature of the opponent’s contentions), and eventually this 
expert will sign a statement prepared or at least agreed by 
him, setting out his views on the particular topic in relation 
to the issues between the parties. It is common practice 
thereafter for the ‘‘ other side,”’ through their legal advisers, 
to obtain expert evidence on their own behalf. In due 
course, if the action goes forward to trial, these two experts 
(or several on behalf of each party, as sometimes happens) 
will meet in court and propound their usually widely differing 
arguments and theories from the witness box. References 
will be made to textbooks and experiments, and a bewildering 
flood of complicated technicalities is likely to be released 
by counsels’ seemingly innocuous questions. What is the 
average judge to do when confronted with such a professional 
battle royal in the legal arena? His own knowledge will 
only rarely enable him to follow the more technical and 
involved parts of the arguments, let alone to expose any 
fallacies or inaccuracies. For all the refinements of his 
legal training his position is often comparable to that of an 
experienced fashion designer attempting to officiate at a 
cattle show: he can see what is happening but he cannot 
judge it. Under such unenviable circumstances, what price 
the judge’s legal experience? What is the use of the most 
powerful engine if it has to be run in neutral gear ? 

This state ot affairs has on several occasions been commented 
on by judges in those divisions where assessors are not normally 
relied on. In the recent case of Southport Corporation v. 
Esso Petroleum Co., Ltd. [1953] 3 W.L.R. 773, at p. 774, 
Devlin, J., sitting in the Queen’s Bench Division, remarked : 
“In this case questions of seamanship and navigation arise 
and, acting under the Judicature Act, 1925, s. 98, and R.S.C., 
Ord. 36, r. 43, I have appointed one of the Elder Brethren 
of Trinity House to act as an assessor and to advise me upon 
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them. In Waddle v. Wallsend Shipping Co., Ltd. ({1952} 
2 LI. L.R. 105, at p. 131), I called attention to what seemed 
to me to be the undesirability of having questions of this 
sort tried by a judge of the Queen’s Bench Division sitting 
without assistance. The practice of sitting with the Elder 
Brethren is always followed in the Admiralty Division, and 
if it is not followed in this division as well it is bound to 
lead to the belief that the result will not be as satisfactory as 
it should be.’’ These comments were specifically approved 
in the House of Lords by Earl Jowitt ([1956] 2 W.L.R. 81, 
at p. 86). 

However, come what may, eventually the court must give 
judgment. It cannot fairly be held against a judge if his 
decision in a case of this nature, however carefully arrived 
at and prepared, nevertheless fails to satisfy either party: 
it may be a judgment relying on legal niceties seemingly 
remote from the subject-matter; it may be simply an 
intelligent layman’s appreciation of the arguments of 
professional men in quite another sphere of activities, or, at 
its worst, it may be a mixture of both, an unpalatable 
concoction indeed as far as the litigants are concerned. 


The alternative 

It is not surprising, therefore, that the parties to a dispute 
involving complicated non-legal issues prefer to seek the 
solution of their problems outside the ordinary courts of law. 
The number of such disputes is growing with the advance 
of mankind towards a more complicated mode of life, and, 
inevitably, a greater measure of detailed and specialised 
knowledge is required to appreciate and understand these 
technicalities. In the opinion of many potential litigants 
the courts have failed to make adequate provision for this 
development and their procedural facilities in this respect 
are out of date. 

What has been accomplished outside these ordinary 
courts? The various tribunals, panels, arbitration boards 
and similar bodies are, on the whole, better equipped to deal 
with complicated issues requiring specialist knowledge and 
practical experience. They usually consist of either a single 
“judge,” or, more often, a number of men (and women), 
skilled professionally or by experience in their particular 
sphere of operations. If the judge is sitting’ alone, he usually 
is a person who combines some legal qualifications with 
professional knowledge of the subject-matter. If there is a 
board or panel, the members will often be found to include a 
lawyer as well as professional men with expert experience in 
the technical subject or subjects likely to be involved. Any 
expert witness who may be called by any of the parties to give 
evidence before such a court is unlikely to be able unduly to 
impress the members by elaborate theories or far-fetched 
technical comparisons, while any flaws in his argument would 
be quickly detected. The parties can therefore dispense with 
such evidence and rely on the tribunal to consider the issues 
in its dual capacity as a judicial as well as a technical forum, 
and they can be reasonably certain that the judgment or 
award will be satisfactory and practicable. The object of 
most proceedings is to procure a competent solution to one or 
more problems, which should be legally sound, professionally 
correct and commercially feasible. This result is frequently 
achieved. At the same time one must not overlook the fact 
that such a hearing usually costs a good deal less than a proper 
court action, and takes less time. Even if something does 
go wrong, it may be possible to have recourse to a special 
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appellate tribunal, or, in certain circumstances, the matter 
can be investigated by the Divisional Court if one of the 
parties is of the opinion that justice has not been done. 


Power to appoint assessors 


In this investigation, however, one must not omit reference 
to some instances where the ordinary courts have made 
allowance for the intricacies of some of the matters brought 
before them. In commercial and patent cases, for instance, 
the judges to whom these matters are assigned are not only 
highly skilled lawyers but also well versed in commercial and 
industrial affairs. Litigants can be sure that these particular 
judges will personally try cases of this nature and that full 
consideration will therefore be given to all the merits of their 
respective cases. 

In one instance the provision of technical advice has been 
still further facilitated. For many years it has been the 
custom in the Admiralty Division of the High Court for 
specialist assessors to sit with the judge at the request of 
either party or of the court. The advice of these gentlemen 
is available to the court on all nautical matters, and is in fact 
frequently sought in the form of carefully phrased questions. 
The assessors are men of considerable professional standing. 
It is a rule of the Admiralty Court not to permit expert 
evidence to be adduced on navigational and similar subjects 
when an assessor is sitting with the judge. It is not without 
interest to note how many foreign litigants have for many 
years opted for English jurisdiction in shipping disputes. 

Surely this practice of inviting one or more experts to sit 
with the judge, adopted long ago and with considerable 
success in one of the smallest divisions of the High Court, and 
now so widely employed by tribunals and boards all over the 
country, could be advantageously adopted in other courts ? 
Instances which come to mind are divorce petitions, where 
the presence of medical experts and professional social 
workers might assist the court; ‘‘ running-down”’ cases 
in which doctors as well as representatives from such bodies as 
the motoring organisations might be of help ; and numerous 
types of disputes where the courts would undoubtedly profit 
by the assistance of such experts as accountants, surgeons, 
architects, bankers, engineers, surveyors, chemists and others. 

The functions of a medical assessor under the Workmen’s 
Compensation Act, 1925, Sched. I, para. 5, were defined by 
Viscount Simon in Richardson v. Redpath, Brown & Co., 
Lid. [1944] A.C. 62, at pp. 68-72. In the course of that 
judgment the views of Scrutton, L.J., as expressed in Hall 
v. Bristol Oil & Cake Mills, Ltd. (1930), 23 B.W.C.C. 529, 
at p. 533, concerning medical or nautical assessors were 
criticised. While it would probably be a mistake to group 
with the factual evidence in a case the answers to the judge 
by an assessor or a court’s expert, it would surely be most 
useful to treat such answers as a special type of most valuable 
evidence, difficult to disprove and not easily to be discounted. 
After all, such experts will invariably be men of quite con- 
siderable professional standing. They would be quite 
prepared to say “I don’t know,” or “ I am not sure,” on the 
appropriate occasions, and they are unlikely to have an axe 
to grind in connection with the dispute before the court. 
Such expressions of opinion are surely evidence of a kind, and, 
indeed, evidence of quite particular and exceptional value. 
“Such being the position of the judges, what is that of the 
assessors ? In Admiralty practice they are not only technical 
advisers ; they are sources of evidence as to facts’ (per Lord 


Sumner in Owners of s.s. “‘ Australa’’ v. Owners of Cargo of 


s.s. ‘“ Nautilus” [1927] A.C. 145, at p. 152). In “ The 
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Clan Lamont” 79 LI. L.R. 521, at p. 524, Scott, L.J., 
said: “‘. . . we attach the greatest weight to the expert 
advice which has been given to us by our assessors—and that 
advice, it should be remembered, is expert evidence, admissible 
in Admiralty courts, on all issues of fact about seamanship.” 

Lists of names of suitable assessor personnel could be 
easily maintained by the courts, following recommendations 
by the professional associations concerned. It would 
probably be as well to adopt at the same time the Admiralty 
practice of not permitting expert evidence to be given on any 
subject covered by the expert on the bench. 

In fact, the required machinery is, to some extent, already 
in existence. The Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 98, provides :— 

“(1) In any cause or matter before the High Court or the 
Court of Appeal, other than a criminal proceeding 
by the Crown, the court may, if it thinks it expedient 
so to do, call in the aid of one or more assessors 
specially qualified, and try and hear the cause or 
matter wholly or partially with their assistance.” 


Similar provisions apply to county court proceedings, 
by virtue of the County Courts Act, 1934, s. 88. 

Under Ord. 36, r. 2, of the Rules of the Supreme Court, 
‘“ the court or a judge may at any time order any cause, matter 
or issue to be tried . . . by a judge sitting with assessors, or by 
an official referee or special referee with or without assessors.” 
Order 36, r. 43, provides that trials with assessors shall take 
place in such a manner and upon such terms as the court or a 
judge shall direct. 

It is evident that enabling provisions are readily available 
to make it possible to call in assessors to assist the judge in all 
civil matters, and indeed the special rules made to regulate 
proceedings in probate, divorce and bankruptcy matters 
make the above rules applicable to such actions. 


Why not extend the practice ? 


Unfortunately, this is one of those instances where the 
machinery provided many years ago has been put to very 
restricted use only. On the whole it is true to say that only in 
shipping and patent matters has proper and substantial effect 
been given to the Legislature’s provision. The procedure 
in the Admiralty Division has already been mentioned. In 
patent matters the position is governed by ss. 84 and 85 of 
the Patents Act, 1949, replacing the earlier provisions in s. 31 
of the Patents and Designs Act, 1907. Order 374, r. 1, 
provides for assistance by a “‘ court expert ”’ while r. 12 makes 
it possible to call in an independent scientific adviser in patent 
actions. 

No difficulties are likely to arise as regards appeals. The 
appellate courts could call for similar advice by assessors if 
they so desire, and in any event they would be able to refer 


to the considered replies given to the judge of first instance by | 
In Admiralty actions different assessors sit | 


his assessors. 
with the courts on appeal. It may be doubted—particularly 
as appeals ‘‘ from assessor to assessor ’’ are frowned upon— 
whether it would not be preferable to have the same assessors 
sit with the appellate courts, or simply to place before the 
appellate tribunal the written answers by the assessors in the 
court below, if that course is agreeable to the court as well 
as to the parties. 

It is surely neither extravagant nor indicative of any 
adverse criticism of the judiciary to propose the employment 
of professional assessors in additional courts. In these days 
it is simply not feasible for any man to be truly master of more 
than one trade. The judges of the High Court are among the 
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most highly trained legal practitioners in the world, yet it is 
patently unreasonable to require them to be experts in other 
arts and sciences as well. 

On the other hand, the people who have recourse to the 
courts to obtain justice are entitled to the best possible service, 
in the same manner as patients at a hospital or students 
attending a university lecture. Legal erudition is frequently 
not sufficient to meet the requirements of a court action. The 
parties want more than references to legal precedents and 


PRISON 


STILL too many people are being sent to prison. Imprison- 
ment as a penal weapon is uneconomical, brutal and stupid. 
It is particularly uneconomical to-day when every man can 
be found work and when to keep him in prison for a week 
costs £10 or more. It is brutal because it punishes the 
prisoner's innocent dependants as much as himself. It is 
stupid because in congregating prisoners as we do in over- 
crowded prisons—in some cases three in a cell—we give them 
a first-class opportunity of pooling their knowledge of criminal 
practices. 

Despite all this we shall probably have to send a number 
of people to prison each year in order to preserve law and 
order, but equally probably this number need be far less 
than is generally supposed. Fifty years ago something like 
9,000 convicted persons went to prison annually for failing 
to pay a fine, merely because they did not have sufficient 
money with them upon arrest, and the courts could not be 
bothered to give them time to find it. That they are now 
nearly all given time to pay shows that law and order are far 
more able to look after themselves than we have thought in 
the past. It is the unfamiliarity of imprisonment which 
preserves it from contempt. If half the denizens’ of a given 
street have been to prison, the other half will not care very 
much whether they go or not. 

One interesting figure in the latest prison statistics is that 
3,400 men were gaoled for failing to keep up their payments 
to their wives on maintenance orders. How many such 
orders are in existence we do not know, but a likely guess 
is 150,000, which means that roughly twenty men went to 
prison for every thousand orders. At one court where there 
are a thousand “active’’ orders, the number of husbands 
sent to prison in 1955 was as low as five. If this average could 
have been maintained throughout the country, instead of 
3,400 husbands going to prison there would have been only 750. 

Here is a reduction which might be worthy of investigation 
by the Prison Commissioners. If one court can do it, why 
not the others ? How can it be achieved ? The Magistrates’ 
Courts Act, 1952, s. 65 (2), allows magistrates to make what 
is known as a suspended commitment. Suppose a man owes 
{15. The court orders him to pay the £15 or go to prison for 
a month, but the commitment is suspended whilst the man 
pays a weekly sum fixed by the court, usually the amount 
of the order and a few shillings over to reduce the arrears. 

Whilst the husband pays this all goes well, but, if he fails, 
the commitment is issued for execution. This may be weeks, 
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Latin tags, or analyses of statutory sections. The infusion of 
practical realism made possible by the advice of skilled 
assessors would give much added weight to a judgment, thereby 
enhancing, in all probability, the traditional reputation of the 
English legal system. The courts are one of the great services 
provided by the State for the people: professional specialists 
advising the judges would improve this service and provide 
invaluable help to judges, lawvers and litigants alike. 
DEREK H. HENE. 


OVERCROWDING 


often months, after the commitment has been made, and the 
man’s circumstances may have radically changed. He may 
have been ill, he may now be working a short week with his 
wages halved in consequence, he may have been discharged 
altogether for reasons completely beyond his control. In a 
perfect world he would at once let the court know about 
his difficulties, but many of these husbands are so constituted 
that the thought never enters their heads, and the next thing 
they know is that they are being led away to prison by a 
constable armed with the suspended commitment. 

At the court where the number of imprisonments has 
been kept as low as five per thousand, the practice is that 
where a husband has not kept up the stipulated payments, 
the clerk writes him a letter inviting him to come and explain 
to the magistrates why he has failed to pay and to give any 
reasons why the commitment should not be executed. Very 
often he is able to give an explanation of his failure, and the 
magistrates allow him another chance to make good. 


Many orders are, of course, higher than the husbands can 
pay. Often the more meagre their earnings the more ready 
they are to set up a second establishment. When _ this 
happens the magistrates are apt to forget that man is a 
romantically rather than an economically minded animal. 
They ignore the additional “ unofficial ’’ commitments and 
make the order in favour of the wife and her children as if 
they were the only persons having a claim upon the erring 
husband. The result is an amount which he cannot pay, 
and it ends usually first in his imprisonment and after a time 
in the wife realising that trying to enforce the order is a waste 
of time, after which she allows it to fall into abeyance. From 
her point of view, as from the community's, it is far better 
to make an order which the man can pay than one which is so 
large that he will make no attempt to pay. 

To return in conclusion to the general question of prison 
overcrowding, possibly one device which might lead to far fewer 
unnecessary prison sentences would be a short Act of Parlia- 
ment prohibiting all criminal courts from sending a defendant 
to prison upon the day he is convicted. A remand should be 
obligatory to give the bench time to consider whether some 
lesser punishment might be sufficient. 

These two practical suggestions properly carried out by 
the courts might very well reduce the present prison 
population by several hundreds each year. 


Pr. 5s i, 





Mr. Joun Austin Tuomas HANton has been appointed 
deputy chairman of the Court of Quarter Sessions for the County 
of Northumberland. 


Mr. J. EryL OWEN-JONEs, deputy clerk to the Cacrnarvonshire 
County Council, has been appointed clerk in succession to the late 
Mr. Gwilym T. Jones, 
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THE BASIS OF FRUSTRATION 


THE theoretical basis of the doctrine of frustration has in 
recent years been the subject of much discussion. This 
question is not merely one of academic interest, since the 
underlying principle is the practitioner’s guide to the scope 
of the protection conferred against the rule laid down in 
Paradine v. Jane (1647), Aleyn. 26, as to the absolute nature 
of a contractual obligation. This was recognised by Lords 
Reid and Somervell of Harrow in the recent case of Davis 
Contractors, Ltd. v. Fareham U.D.C. {1956\ 3 W.L.R. 37; 
ante, p. 378. But as regards this guiding principle the doubts 
which in some quarters were thought to have been set at 
rest by the views expressed in British Movietonews, Ltd. v. 
London and District Cinemas, Ltd. {1952) A.C. 166 have been 
re-awakened by the judgments in the Davis Contractors case. 

Of the views which have from time to time been put forward, 
those which have commanded most acceptance are :— 

(1) That the court has inherent jurisdiction to do what is 
just and reasonable if the circumstances fundamentally 
alter (Denny, Mott & Dickson, Ltd. v. Fraser (James B.) 
and Co., Ltd. [1944| A.C. 265). 

(2) That if both parties would have agreed that in the 
event which has happened the contract should be discharged, 
then the court will imply a term to give effect to their 
intention (F. A. Tamplin S.S. Co., Ltd. v. Anglo-Mexican 
Petroleum Products Co., Ltd. (1916| 2 A.C. 397). 

(3) That if the foundation of the contract disappears 
it is discharged (Tatem, Ltd. v. Gamboa |1938) 3 All E.R.135). 
The last of these has generally been regarded as merely 

defining the circumstances in which the court may be willing 
to apply the doctrine. 


The court’s inherent jurisdiction 

In British Movietonews v. London and District Cinemas, 
supra, the parties had made an agreement for the supply of 
new films which was expressed to operate as long as a certain 
order remained in force. The Emergency Powers (Defence) 
Act, 1939, under which the order was made, expired some 
five years afterwards, but the order was continued under the 
authority of a fresh enactment. The exhibitors argued that 
the parties did not agree to be bound in such a situation. 
Denning, L.J., in delivering the judgment of the Court of 
Appeal, stated that the court had inherent jurisdiction to do 
what was just and reasonable, not only when the foundation 
of the contract disappeared, but also when there was an 
uncontemplated turn of events sufficient to satisfy the court 
that the parties could not, as reasonable men, have intended the 
contract to apply in the new situation. His view of the matter 
was emphatically disapproved on appeal to the House of 
Lords. Lords Simon and Simonds approved the implied 
term theory, and found no reason to suppose that the parties 
would have assented to a suggestion that the agreement 
should cease to bind if the order should be continued under a 
fresh enactment. 

In Davis Contractors, Ltd. v. Fareham U.D.C. a firm 
of building contractors had agreed to erect seventy-eight 
houses at Fareham within eight months for a specified sum. 
Principally because of lack of skilled labour the work could 
not be completed for twenty-two months and only at a cost 
considerably in excess of the contract price. The contractors 
claimed that price had ceased to be applicable and that they 
were entitled to payment on a quantum meruit basis. One 
ground put forward for this contention was that the contract 
had been made on the basis that adequate supplies of labour 


would be available to carry out the work within eight months; 
since, contrary to the expectation of the parties, the work 
took twenty-two months, this delay frustrated the contract, 
and thus enabled them to claim on a quantum meruit. The 
House of Lords unanimously rejected this argument, since the 
possibility of delay was a factor before the eyes of the parties, 
and if the contractor wished for protection against this he 
should have stipulated for it. As Lord Radcliffe pointed 
out, in such a case the contractor’s tender takes into account 
any appropriate allowance for the obvious risks of delay, and 
he is at risk if delay does occur, even serious delay. The 
Court of Appeal decision in Bush v. Whitehaven Port and Town 
Trustees (2 Hudson’s Building Contracts, 4th ed., 122) that 
substantial delay in making a building site available, thus 
turning a contract to build in the summer into one for winter 
building, was enough to frustrate the contract, cannot now 
be regarded as of authority. 


Criticism of ‘“‘ implied term ”’ theory 

In the judgment of Lord Reid, with which Lord Somervell 
concurred, a strong attack was launched on the implied 
term theory, based on three main grounds. Firstly, it was 
difficult to reconcile this theory with a number of decisions, 
particularly that of the House of Lords in Bank Line, Ltd. v. 
Capel {1919} A.C. 435. A ship was chartered for twelve months 
with a provision that if it should not be delivered by a certain 
date, or should be commandeered by the Government during 
the charter, the charterers should have the option of cancelling 
the charter. The ship was requisitioned but the right to 
cancel the charter was not exercised. It was nevertheless 
held that the requisitioning was sufficiently material to 
frustrate the contract. But can it be said that the charterers 
would certainly have agreed to an implied term bringing 
this about ? 

Secondly, this theory was open to the charge of artificiality. 
He quoted the instance given by Lord Sands: “A tiger 
has escaped from a travelling menagerie. The milk girl 
fails to deliver the milk. Possibly the milkman may be 
exonerated from any breach of contract; but even so, it 
would seem hardly reasonable to base that exoneration on 
the ground that ‘tiger days excepted’ must be held as if 
written into the milk contract.”’ 

Thirdly, the task of determining what the parties would 
have agreed in an event which they did not contemplate was 
speculative and unrewarding. Lord Radcliffe’s judgment 
also emphasises this factor ; the decision must be “ irrespec- 
tive of the individuals concerned, their temperaments and 
failings, their interest and circumstances’ (Hirji Mulji v. 
Cheong Yue Steamship Co., Ltd. [1926] A.C. 497). Then 
who is to replace them? The answer is our old friend, the 
fair and reasonable man. ‘‘ And the spokesman of the fair 
and reasonable man . . . is and must be the court itself.” 


A realistic view 

Lord Reid considered the question to be essentially one of 
construction of the contract. Frustration depends, not on 
adding any implied term, but on the true construction of the 
terms which are there ; its terms are to be read in the light 
of the nature of the contract and of the relevant surrounding 
circumstances when the contract was made. There is no 
need to consider what the parties thought or how they as 
reasonable men would have dealt with the new situation had 
they foreseen it. The issue is simply whether the contract 
which they did make, rightly construed, applies to the new 
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situation or not. His opinion is supported by passages in 
the judgment of Lord Simon in British Movietonews, Lid. v. 
London and District Cinemas, Lid., in one of which he remarks 
“in all cases alike the question is really at bottom a question 
of construction.” 
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It is submitted that this view is realistic and practicable, 
and avoids the difficulties of the implied term theory in its 
gropings towards a solution which would have been agreed 
on by hypothetical persons in circumstances which in actuality 
were never contemplated. 


Taxation 


ESTATE DUTY DECISIONS OF THE YEAR 


Ix our issue of 24th September, 1955 (99 Sor. J. 653), we 
published a brief résumé of the decisions in the sphere of 
estate duty which had been reported in the legal year then 
ended, and it is thought that it may be useful to do the same 
again this year. 


Sanderson v. Inland Revenue Commissioners {1950} 2 W.L.R. 98 


In this case the House of Lords upheld the judgment of the 
Court of Appeal in Re Hall’s Settlement |1955) 1 Ch. 128, in 
which it was decided that shares in a company controlled by 
the deceased within the Finance Act, 1940, s. 55, which 
shares did not pass under the Finance Act, 1894, s. 1, but 
were deemed to pass within s. 2 (1) (c), *bid., as the subject- 
matter of a gift (nter vivos, fell to be valued upon the principles 
of the Finance Act, 1940, s. 55, rather than upon those of the 
Finance Act, 1894, s. 7 (5). 

It was argued that the Finance Act, 1940, s. 55, did not 
prescribe a method of valuation alternative to that of the 
linance Act, 1894, s. 7 (5), but imposed a “ super charge ”’ of 
estate duty in certain circumstances. This, not surprisingly, 
was rejected and the case is otherwise only noteworthy for 
the opinion of Lord Radcliffe at pp. 104 and 105 that the 
observations of Lord Macnaghten in Lord Cowley v. Inland 
Revenue Commissioners {1899} A.C, 198, at p. 212, to the 
effect that ss. 1 and 2 of the Finance Act, 1894, were mutually 
exclusive, and of Lord Haldane in A.-G. v. Milne {1914} 
A.C, 705, at p. 769, that s. 2 was not a definition section but 
an independent section operating outside the field of s. 1, 
could be safely resigned to the list of the many minor 
mysteries of the law. 


Ke Barbour’s Policies of Assurance |1956) 2 W.L.R. 735 

In this case the Court of Appeal by a majority of Lord 
Evershed, M.R., and Birkett, L.J., Romer, L.J., dissenting, 
reversed the decision of Harman, J., reported at [1956 
Ch. 53. 

The facts of the case were that there was a settlement made 
in 1929, the original settled funds being £12,000 in cash and 
two fully paid policies of insurance. Clause 2 of the settlement 
defined the trust fund as being the residue of the policy 
money after payment of certain death duties plus the £12,000 
incash. By cl. 4 it was provided that the trust fund in the 
events which happened should be settled upon one J 6 during 
his life. At the time of the death of the settlor J B had been 
in receipt of the income of the trust fund for some nine years 
and continued to receive it after the death of the settlor, 
although, of course, the amount of income available for him 
Was increased after the death of the settlor by reason of the 
fact that the policies, which were up to then non-income 
bearing assets, fell in and provided money for investment. 
The basis of the majority decision was, in short, that upon 
the true construction of the settlement the interest of J B 
Was in the proceeds of the policies and not in the policies 


themselves, which policies were during the life of the settlor 
items of property not capable of yielding income, and upon 
this footing it was held that the quality of the life-tenant’s 
interest changed on the death of the settlor. 

Romer, L.J., held that if the terms of the trust had 
provided expressly that the life-tenant was to receive income 
from the policies only after the death of the settlor the case 
would have been clear, but observed that in fact they 
provided for a life interest in “ all moneys to become payable ” 
under the policies, which in his judgment was sufficient to 
bring within the trusts of the settlement all such moneys as 
might become payable while the settlor was alive. Romer, L.J., 
took the view that the rights of the life-tenant before and after 
the death of the settlor were in each case merely to compel 
the trustees to perform the trusts of the settlement, and 
accordingly there was no change in quality of his interest on 
the settlor’s death and therefore no interest arising within 
the Finance Act, 1894, s. 2 (1) (d). 

It is to be confessed that the writer finds the judgment of 
Romer, L.J., the more convincing, but leave was given to 
appeal to the House of Lords and it is to be observed that 
counsel for the taxpayer expressly reserved the argument, 
which the House of Lords left open in D’Avigdor-Goldsmid v. 
Inland Revenue Commissioners {1953) A.C. 347, whether a 
policy of assurance is within the words “any annuity or 
other interest ’’ appearing in the Finance Act, 1894, s. 2 (1) (0). 


Re Parkes’ Settlement {1956} 1 W.L.R. 397 

In this case the Court of Appeal in part upheld and in part 
reversed the decision of Danckwerts, J. The facts were that 
by a settlement a settlor directed his trustees to pay the 
income to his two daughters so long as théy both remained 
alive and unmarried, but so that the amount so paid to each 
daughter was not to exceed £250 in any one year or, if one 
of them died or married, the income payable to the other 
should not exceed £410 in any one year. The surplus income 
during the life of the daughters was to be paid equally between 
the surviving children of the settlor. After the death of the 
settlor the daughters were to have an annuity of £250 each 
during their life and until they married, such annuity to be 
charged upon a fund set up for the purpose, and subject 
thereto the capital and income were to be held for such of the 
settlor’s children as should survive him in equal shares. 

The question before the court was whether on the death 
of the settlor any beneficial interests arose or accrued to the 
daughters within the Finance Act, 1894, s. 2 (1) (d). The 
Court of Appeal, upholding Danckwerts, J., found without 
great difficulty that the daughters’ absolute interest in a 
share of residue subject to their own annuity funds was an 
interest different in quality from the right to enjoy the 
surplus income of the fund which they had enjoyed during the 
settlor’s life, and to this extent held that there was an interest 
arising or accruing within s. 2 (1) (d). Danckwerts, J., at 
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first instance had held that the daughters’ rights to annuities 
of £250 per annum charged upon an annuity fund set up 
for that purpose were also interests arising or accruing on 
the death, since their pre-existing interests had been not 
annuities but a right to aliquot shares in income. The 
Court of Appeal, after being careful to observe that it was 
not open to a court to consider the question upon the basis 
of the substance of the matter as distinct from the actual 
legal rights created, decided that, whether a share in the 
income of a trust fund with a top limit would or would not 
be generally described as an annuity, yet a trust in that 
form confers upon the beneficiary rights in no way dis- 
tinguishable from those conferred by a trust for payment 
of an annuity out of the income of a particular fund where 
the income was payable as regards each year only out of the 
income of that year with no recourse to future income or 
capital (see per Jenkins, L.J., at p. 411), and on this basis 
the Court of Appeal found that there was no interest arising 
or accruing in respect of the annuities of £250 per annum. 


Re Weigall's Will Trusts |1956| 3 W.L.R. 12 

This was a decision which really turned upon the true 
construction of the will in question, but nevertheless it is an 
important one as indicating that the decision in Re Duke of 
Norfolk (1950) Ch. 467 might not be as generally applicable 
as had been thought. It will be remembered that in that 
case there was a gift of an annuity of £3,000 per annum to 
commence upon the death of the testator and to continue 
payable during the longer of two lives. It was accepted by 
the Commissioners of Inland Revenue in that case that the 
annuity so granted was in fact a single continuing piece of 
property, so that upon the dropping of the first life there was 
not a cessation of an annuity chargeable under the Finance 
Act, 1894, s. 2 (1) (+), but a passing of a piece of property 
within s. 1, zhbid. In the latest case there was a gift of an 
annuity of £5,000 (later reduced by codicil to £3,500) “ to my 
brother H.P.W. and in case of his predeceasing his wife the 
said £5,000 (reduced to £3,500) to be paid yearly to W.B.W.” 
(his wife). Harman, J., after examining Re Cassel {1927 
2 Ch. 275 and Re Duke of Norfolk, supra, came to the con- 
clusion that he was not bound to hold that the provision 
created a continuing annuity as a separate piece of property. 
This particularly in view of the facts that in Re Duke of Norfolk 
that question had not been argued, and that the two cases 
were distinct in that in the earlier case there was a term of 1,000 
years limited to the trustees to uphold the annuity, which went 
further to establishing the existence of a separate piece of 
property than the mere direction to pay an annuity in the 
case before him. Accordingly, it was held that there was no 
passing under s. 1 but a cesser under s. 2 (1) (0). The question 
then arose as to the incidence of the duty so payable, and it 
was held, following Re Parker-Jervis |1898) 2 Ch. 643, that 
the second annuitant was liable to account for interest on a 
rateable proportion of estate duty payable. 


This case will be of interest to conveyancers who wish for 
one reason or another to ensure that duty is payable upon the 
footing of the Duke of Norfolk's case and not upon the footing 
of the recently reported case. To do this it will be essential 
that there is created a separate piece of property which is 
then settled upon one person or persons with remainder to 
another or others. Sometimes it may be possible to do so as 
in the Duke of Norfolk's case by limiting a term to trustees 
to support the annuities. Otherwise it would seem convenient 
to bequeath not to the executors but to separate trustees an 
annuity to continue for the joint lives and then to direct those 
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ad hoc trustees to hold all the property bequeathed to them by 
will upon trust for X for life with remainder to Y. 


Commissioner of Stamp Duties of New South Wales v. Permanent 
Trustee Company of New South Wales [1956] A.C. 512 

In this case the Privy Council was concerned with the 
question whether or not property comprised in a gift inter 
vivos had been enjoyed by the donee to the entire exclusion 
of the deceased within the wording of the relevant New South 
Wales statute, which does not for present purposes differ 
substantially from that of the relevant United Kingdom 
statute. 

The facts were that the deceased had many years before his 
death transferred property to trustees upon trust to apply 
the whole or such part of the income thereof as they should 
think fit for the maintenance, etc., of the deceased’s daughter 
until she should attain the age of thirty or marry and thereupon 
to pay to her the balance of the trust fund with all accumula- 
tions of income. The daughter married in July, 1938, and 
attained the age of thirty in February, 1940. In December, 
1938, she had on the instructions of the deceased written to 
the trustees authorising them to take instructions from her 
father in all matters regarding the trust and gave her father 
unrestricted authority to operate a banking account in her 
name. She then instructed the trustees to pay any trust 
money due to her into that banking account, and by the time 
of his death the deceased had drawn out almost the whole of 
the money, using the greater part thereof for his own pur- 
poses. It was common ground that as between the deceased 
and his daughter the moneys so used by him were to be 
regarded as interest-free loans. 

It was held that from 1939 onwards the deceased had had 
complete dominion over the income as it was paid over by 
the trustees so that he could borrow the same free of interest 
without consulting anyone on the matter, and in_ these 
circumstances the conclusion could not be resisted that the 
daughter did not retain bona fide possession and enjoyment of 
the trust property to the entire exclusion of her father or of 
any benefit to him. 

The case is in fact merely another example of the great 
truth that for estate duty purposes one cannot give property 
away and retain its enjoyment at the same time. 


Earl of Shrewsbury v. Inland Revenue Commissioners | 1956), 
T.R. 133 

This is a decision which is not likely to be of wide 
application, but it may be noted because the claim of the 
Commissioners of Inland Revenue, whatever other merits 
it may or may not have had, certainly had the merit of 
novelty. It will be remembered that until the Finance Act, 
1894, s. 5 (5), and the Finance Act, 1922, s. 44, were repealed 
by the Finance Act, 1949, it was the law that on the death of 
a tenant in tail of entailed estate which was settled by Act 
of Parliament the estate duty was payable not upon the 
principal value of the property passing, but upon the value 
of the estate taken by the successor valued in a like manner 
as for the purposes of succession duty. 

On the death of the twentieth Earl in 1936 the estate taken 
by his successor was so valued upon the basis of an annuity 
for the residue of the successor’s life of an amount equal to 
the net rents of the estate at the date of death. Subsequently 
some of the leases fell in and the property was let at an 
enhanced rental, and it was claimed by the Commissioners 
of Inland Revenue that as each lease terminated further estate 
duty became payable upon the difference between the value 
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of the property in question after such reletting and the value 
as at the death, as would have been the case had the charge 
been truly one of succession duty. It was held that the 
reference to succession duty did not incorporate anything 
more than the valuation provisions relating to succession 
duty, and that estate duty was a charge which of its nature 
was payable once and once only, so that the claim of the 
Crown failed. 


Re Harrison’s Settlement |1956), T.R. 185 


It will be recalled that when property passes within the 
Finance Act, 1894, s. 1, what falls to be valued is that 
property whatever it may be. Accordingly if the piece of 
property settled is an interest pur autre vie, then it must be 
valued on the basis that it ceased to exist on the dropping of 
the cestut que vie. Thus if property is settled for A for life 
with remainder to B, and A by a separate derivative settlement 
settles his interest upon trust for X with remainder to Y, upon 


REGISTRATION 


WHILE the subject of registration of land charges is fresh in 
the minds of readers of this Diary, it is opportune to mention 
a most interesting suggestion made by Roxburgh, J., in 
connection with this subject in the course of hearing a case 
in the Chancery Division last sittings. 

The case was an application under s. 84 (2) of the Law of 
Property Act, 1925, for a declaration that certain restrictive 
covenants in a conveyance of land made in the seventies of 
last century were not, in the circumstances, now binding 
upon any person. Incidentally, it came as a surprise to the 
learned judge, as doubtless it will to most readers, that this 
conveyance was marked as having been registered in the 
Land Registry shortly after it had been executed. The 
researches of counsel engaged in the case revealed that this 
registration had been made under an Act of 1862, which set 
up a registry and most of the other machinery now so familiar 
to us for the registration of titles to land. But it did not 
provide for the compulsory registration of transfers of and 
other dealings in land, the title to which had once been 
registered, and it must have been this omission, I suspect 
deliberately made to overcome what would otherwise have 
been insuperable opposition in the profession, which led to 
the immediate and almost total disuse of this early scheme of 
registration of titles. A last exhalation of the Benthamite 
spirit, it was before its time for what it sought to achieve. 

jut that is by the way. The benefit of the covenants 
contained in the conveyance had not been annexed to any 
land and there was nothing to suggest the existence of a 
building scheme. The only way in which the respondents to 
the application, who were persons owning land in the neigh- 
bourhood of the land subjected to the covenants, could there- 
fore possibly have set up a title to enforce the covenants 
was under the principle of Re Union of London and Smith's 
Bank's Conveyance ; Miles v. Easter {1933} Ch. 611. That 
principle is conveniently stated in the headnote to the report 
of the case in the Law Reports as follows: Where on a sale 
otherwise than under a building scheme a restrictive covenant 
is taken, the benefit of which is not on the sale annexed to 
land retained by the covenantee so as to run with it, an assign 


[Vol. 100] 679 


the death of X duty will be chargeable only upon the then 
value of A’s life interest. 

In this case there was no question of a derivative settlement, 
and the matter in dispute was whether the terms of the single 
settlement were on their true construction such as first to 
create a life interest as a separate piece of property and then 
to settle that property as such, or whether there was a passing 
of the items of property comprising the corpus of the settle- 
ment. It will be observed that in very general terms the 
point at issue was not greatly different from that of 
Re Weigall’s Will Trusts, supra, except that, as stated by 
Upjohn, J. (1956), T.R. 187), the question in that case was 
not so much what passed but rather whether anything passed 
at all. In the event it was held on the true construction of 
the settlement that there had not been created a separate 
piece of property capable of passing within the Finance 
Act, 1894, s. 1, and that what passed was an aliquot share 
of the corpus. Cne. 


A Conveyancer’s Diary 


OF RESTRICTIVE COVENANTS 


of the covenantee’s retained land cannot enforce the covenant 
against an assign (taking with notice) of the covenantor, 
unless he can show (i) that the covenant was taken for the 
benefit of ascertainable land of the covenantee capable of 
being benefited by the covenant, and (ii) that he (the 
covenantee’s assign) is an express assign of the benefit of the 
covenant. 


Extrinsic evidence of land to be benefited 

It is the second of these requirements, the necessity of an 
express assignment of the benefit of the covenant upon each 
dev lution of the land for the benefit of which the covenant 
was taken, which is most usually found to be an obstacle 
to the successful invocation of this principle of enforcing 
restrictive covenants affecting land. So it proved in this 
particular case. Another obstacle is the requirement that the 
covenant was taken for the benefit of ascertainable land of the 
covenantee. It used to be generally thought that this require- 
ment could only be satisfied if the land could be ascertained 
from the deed which created the covenants, that is to say, only 
if that deed contained an adequate description or indication of 
the land intended to be benefited. But one result of the recent 
decision of Upjohn, J., in Newton Abbot Co-operative Society, 
Ltd. v. Williamson & Treadgold, Ltd. {1952} Ch. 286 has been to 
cast doubt on this view of this requirement ; it would now seem 
to be a sufficient compliance with the requirement that the land 
in question is ascertainable with the assistance of evidence 
extrinsic to the deed which created the covenants. If this is the 
right view, the number of cases in which covenants may be 
enforced or, what is almost as inconvenient to a purchaser of 
the land, must be regarded as probably capable of enforcement 
under the principle enunciated in Miles v. Easter, will be greatly 
increased. This makes all the more interesting the suggestion 
which fell from Roxburgh, J., in the course of this hearing. 


Registration of assignment as land charge 
It was simply this. One of the matters which is capable 
of registration as a land charge under s. 10 (1) of the Land 
Charges Act, 1925, is a covenant or agreement (not being a 
covenant or agreement between lessor and lessee) restrictive 
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of the user of land entered into after 1925 (Class D (ii)). 
In the case, which was the case before the learned judge, 
where the restrictive covenant under consideration was 
entered into before 1926 this requirement of registration has, 
up to now, been dismissed as irrelevant whatever the principle 
of enforceability which has been relied on—whether, that is, 
it has been sought to enforce the covenant as part of a building 
scheme, or as being annexed in its origin as to its benefit to 
land of the covenantee, or under Miles v. Easter. But if the 
principle of enforceability invoked is that of this last case, 
and if the person claiming to enforce has to rely on an express 
assignment of the covenant made after 1925, must not such 
assigninent be registered as a land charge if it is not to be 
void against a purchaser for value of the land which it is 
sought to burden with the covenant, under s. 13 (2) of the 
Land Charges Act, 1925? Is not an assignment of the 
covenant a charge upon the land within the meaning and 
for the purpose of this Act if, according to the relevant 
principle of law, the covenant cannot be enforced in the 
absence of such an assignment ? 

There was no opportunity to develop this point in argument 
in the case in the course of which it was suggested—for 
example, in regard to the class of charge under which the 
assigninent, assuming its registration to be essential, would 
fall to be registered. But it is to be hoped that an oppor- 
tunity will soon present itself when it will be possible to take 
it up and develop it. The number of applications under 
s. 8+ (2) has increased recently : there should be no lack of a 
suitable occasion for grounding a respondent's objection on 
this most interesting suggestion from the Bench. 


* * * * * 


Notice to complete 
I have received a letter referring to the article (based on 
the recent decision in Re Barr's Contract, p. 550, ante) under 
the heading ‘“ Notice to Complete,” which appeared at 
p. 596, ante, a few weeks ago. The point in the case which 
prompted the article arose on one of the conditions in the 
latest edition of the National Conditions of Sale, and it is 
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suggested that a note on the construction of the similar 
condition in The Law Society’s Conditions would be of 
interest. 

Condition 23 (1) of the former conditions empowers the 
vendor, after completion day has passed, to give the purchaser 
notice requiring him to complete “ within such period (not 
being less than twenty-eight days) as the notice shall 
prescribe.”” The result of Re Barr's Contract is that this 
part of this condition must be construed as empowering the 
vendor to serve a notice to complete “within such a 
reasonable period (not being less than twenty-eight days) 
as the notice shall prescribe.””. The similar condition in The 
Law Society’s Conditions (1953) is No. 36 (1), which provides 
that “ if the purchaser fails to perform his part of the contract 
(including any delay, whether or not time is of the essence 
of the contract) the vendor may give to the purchaser or his 
solicitors at least twenty-one days’ notice in writing’’ to 
complete. 

The words in brackets in this condition 
inserted as a specific indication that the condition is intended 
to get over the difficulty which arose in Smith v. Hamilton 

1951) Ch. 174, to which I referred in my article on this 
subject. They are, nevertheless, in my view, unfortunate. 
If time is made of the essence of the contract ab initio, there 
is no need for such a condition as this at all: if the purchase 
is not completed on the day fixed, what is required is not a 
notice to complete, but a pre-writ letter. If time is not of 
the essence, Re Barr's Contract shows that a condition of this 
kind is effective (in the limited way in which, according to the 
construction there put upon the condition, such a condition 
operates) without any such words as those in brackets in 
The Law Society’s form of this condition. I would delete 
these words as unnecessary. But whether that is done or 
not, in the ordinary case in which time is not made of the 
essence ab initio, this condition, I think, operates in the same 
way as the condition considered in Re Barr’s Contract : the 
time specified in the notice must be a reasonable time and 
not less than twenty-eight days or twenty-one days, as the 
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Mr. Atpuius Joun RonotHam, solicitor and president of the 


Derby Law Society, has been appointed a Derby County 
Magistrate, 
Mr. JouN WHITEHEAD, assistant prosecuting solicitor to 


Bradford Corporation, has been appointed assistant clerk to the 
justices of Stoke-on-Trent, with effect from the beginning of 
next month. 

Mr. L. Womerstey has been reappointed deputy town clerk 
of Torquay, an appointment which he had held previously 
before spending two years at Oxford University. 


Mr. Brian Jeacock, solicitor, of Coventry, was married on 
30th August to Miss Anne Lavinia Lord, of Coventry. 

The retirement has taken place of Mr. L. Witchell, who has 
served in the legal department of Morley Corporation since 1937. 
During the last war he was deputy to the town clerk of Morley. 


A lecture entitled ‘ The American Judiciary and Racial 
Desegregation '’ will be given by Professor A. E. Sutherland 
at the London School of Economics and_ Political Science, 


Houghton Street, Aldwych, W.C.2, on 27th November, at 5 p.m. 
The chair will be taken by Professor L. C. B. Gower, M.B.E., 
LL.M., and admission will be free, without ticket. 


SERVICE AT WESTMINSTER ABBEY 

On the occasion of the reopening of the Law Courts a Special 
Service, as already announced, will be held in Westminster 
Abbey on Ist October, 1950, at 11.45 a.m., which the Lord 
Chancellor and Her Majesty’s Judges will attend. Members 
of the Junior Bar and Bar students wishing to attend the service 
must notify the secretary of the General Council of the Bar not 
later than 27th September. [Barristers attending the servic 
must wear robes. Students must wear students’ gowns. All 
should be at the Jerusalem Chamber (Dean’s Yard entrance), 
where robing accommodation will be provided, not later than 
11.30 a.m. 

After the service members of the Junior Bar and students 
who have not received and accepted invitations to the Lord 
Chancellor's reception are advised to leave the procession to the 
House of Lords before it emerges from the Abbey and to find their 
way back to the Jerusalem Chamber via the South Choir Aisle 
and the Nave. An attendant will be present at the point where 
the procession crosses the South Choir Aisle. 

A limited number of seats will be available for relations and 
friends of members of the Bar and admission to these seats 
will be by ticket only. Applications for these tickets should be 
made (a) by Queen’s Counsel direct to Mr. John Hunt, Crown 
Office, House of Lords, $.W.1; (b) by members of the Junior 
3ar to the secretary of the General Council of the Bar, Carpmael 
Building, Temple, E.C.4. Ticket holders must be in their seats 
by 11.35 a.m. 
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Landlord and Tenant Notebook 


RENT CONTROL: EFFECT OF OVERCROWDING 


‘“ OVERCROWDING,” as defined by the Housing Act, 1936, 
s. 58 and Sched. V, is a somewhat unusual “ ground for 
possession,” and the recent decision in Zbytniewski v. 
Broughton {1956| 3 W.L.R. 630; ante, p. 631, throws some 
welcome light on the question how the provisions operate. 
Briefly, the facts were—the sequence of events being important 
—that on 12th December, 1951, the elder of the defendant 
tenant’s children attained the age of one year and thus the 
status of half a person under the Housing Act, 1936, whereupon 
the dwelling-house became “ overcrowded’”’; in January, 
1956, the plaintiff landlord served notice to quit; on 
23rd February, he issued a plaint claiming possession, pleading 
that the defendant was guilty of an offence under the Housing 
Act, 1936, s. 59; on 12th March, the defendant applied to 
the local authority, under subs. (3) of that section, for suitable 
alternative accommodation ; on 7th May, the action was 
heard and the claim dismissed. 


The “ overcrowding ” provisions 


The Housing Act, 1936, s. 59, creates the offence of 
overcrowding. The landlord is guilty if he fails, after notice, 
to take steps reasonably open to him to abate overcrowding, 
these steps “including if necessary legal proceedings for 
possession of the house ”’ (subs. (5) (a)). But where a house 
becomes overcrowded by reason of a child attaining one of 
the ages, ete., “then, if the occupier applies to the local 
authority for suitable alternative accommodation . . . he shall 
not be guilty of an offence under this section so long as all 
the persons sleeping in the house are persons who were living 
there on the date when the child attained that age...” 
(subs. (3)). F 

3y s. 65 (1) : “‘ Where a dwelling-house is overcrowded in 
such circumstances as to render the occupier thereof guilty of 
an offence, nothing in the Rent and Mortgage Interest 
Restrictions Acts, 1920 to 1933, shall prevent the landlord 
from obtaining possession of the house.” 

Thus the point to be considered was whether the plaintiff's 
claim was to be considered as things were on 23rd February, 
or as they were on and after 12th March. The county court 
judge held that the application to the local authority entitled 
the defendant to rely on the Rent Acts, and the Court of 
Appeal agreed with this conclusion. 


The reasoning 


The plaintiff was able to refer to a number of authorities 
supporting the proposition that “‘ the general rule under the 
Rent Acts is that the status of any premises, for the purpose 
of the Acts, should be determined at the date when the land- 
lord seeks to enforce his rights.’’ Lord Evershed, M.R., quoted 
a passage from his own judgment in Bowness v. O’Dwyer 
1948} 2 K.B. 219 to that effect, and referred to a 
number of earlier cases in which the principle was applied. 
But the learned Master of the Rolls was, it appears, but 
taising a giant in order to slay him: the authorities were 
concerned with such matters as the protection of sub-tenants 
to whom the premises had been unlawfully sub-let (Increase 
of Rent, etc., Restrictions Act, 1920, s. 15 (3)), of rent defaulters 
who pay up before proceedings are issued, etc. For, the 
judgment proceeded, it was none the less clear that the 
“so-called rule was by no means one of absolute and 


universal application to all cases in which reference to the 
Rent Acts was necessary.’’ No authorities were mentioned on 
this point; but Benninga (Mitcham), Ltd. v. Bijstra |1946) 
K.B. 58 (C.A.) and the decisions considered and examined in 
that case would amply support the proposition. 


Without going into the question how to determine whether 
the rule or so-called rule applied, Lord Evershed based his 
conclusion on the consideration that Pt. IV of the Housing 
Act, 1936, was not directed to determination of the respective 
rights of landlord and tenant, but rather to prevention of the 
social evil of overcrowding. It was not suggested, the learned 
Master of the Rolls observed, that on the expiry of the notice 
to quit the tenant had ceased to be a statutory tenant (I will 
comment on this later) : the house remained a rent controlled 
house, and, by reason of his application, the occupier was no 
longer, if he ever had been, guilty of an offence when the 
judge was asked to order possession. 

And Jenkins, L.J., considered that the effect of the Housing 
Act, 1936, s. 65 (1), was as follows: Where a dwelling-house 
is in the state of being overcrowded and where the relevant 
circumstances are such as to make that overcrowding an 
offence, then the fetter on the jurisdiction of the court to make 
orders for possession on rent restricted premises is for the 
time being removed, but the removal is coincident with the 
continuance of that state of affairs. 


The question of guilt 

It was unnecessary to decide whether the plaintiff had 
established that the ‘‘ dwelling-house was overcrowded in 
such circumstances as to render the occupier thereof guilty of 
an offence,” or rather that it ever had been. The county 
court judge had held that proof of a conviction was necessary ; 
but Hodson, L.J., gave us a dictum which should be of interest 
to those concerned in such cases, the effect being that such 
proof was not only unnecessary but useless. In my submission 
this view, apart from the support afforded by Hollington v. 
Hewthorn & Co., Ltd. [1943)| 1 K.B. 587, which Hodson, L.J., 
cited, is borne out by the somewhat wordy language of the 
subsection itself: ‘‘ overcrowded in such circumstances as 
to render the occupier thereof guilty of an_ offence.” 
Incidentally, it would seem that a mere application for 
suitable alternative accommodation will bring s. 59 (3) into 
operation and that the applicant can reject offers without 
incurring guilt under subs. (1). 


Comment 


As regards the main point, one may perhaps wonder what 
would have been the result if the plaintiff's tactics had been 
different. I do not mean merely if he had resorted to physical 
remedies, using no more violence than was necessary ; when 
it was urged that he might have done that after expiry of 
notice to quit but before application to local authority, 
Lord Evershed, without deciding the point, suggested that 
the re-entry might have been lawful but that the tenant 
could thereafter have put himself right and claimed to be 
allowed to go back. 

The reasoning here was that s. 65 (1) of the Housing Act, 
1936, does not say that the rights of the statutory tenant, as 
such, cease. Earlier in his judgment Lord Evershed said : 
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“It is not suggested that he [the defendant] ceased to be a 
statutory tenant’; and the same assumption will have 
underlain Jenkins, L.J.’s above-mentioned reference to “ the 
fetter on the jurisdiction of the court,” the fetter being 
imposed by the “no order or judgment for the recovery of 
possession of any dwelling-house to which the principal 
Acts apply ’’ now to be found in the Rent, etc., Restrictions 
(Amendment) Act, 1933, s. 3 (1), and the metaphor one first 
used by Bankes, L.J., in Barton v. Fincham (1921) 2 K.B. 
291 (C.A.): “the Legislature in reference to claims for 
possession has secured its object by placing the fetter, not 
upon the landlord’s action, but upon the action of the court.”’ 

When issuing his plaint, the landlord had pleaded the 
tenant's alleged guilt as mentioned in my opening paragraph ; 
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and the paragraph of the particulars of claim concerned 
continued ‘“‘. . . and his possession of the said room is not 
protected by the Rent and Mortgage Interest Restrictions 
Acts.”” This, of course, made it difficult, if not impossible, to 
argue that what had to be considered was not the rival 
claims of date of plaint and date of hearing, but the question 
whether, when the notice to quit expired before either, there 
was as much as a_ statutory tenancy in_ existence. 
Lord Evershed’s observations on the effect of a peaceful 
re-entry appear to visualise something like suspended anima- 
tion of the statutory tenancy, the application acting like 
artificial respiration. But it would have been interesting to 
see how things would have gone if the plaintiff had simply 
sued for recovery of land on the strength of his title-deeds. 


HERE AND THERE 


BRADSHAW OR CHATTY LOCAL ? 
We all know that the analytically minded French like their 
law reduced to the order and lucidity of a code which will 
(theoretically) tell them the way to their legal destination as 
easily as Bradshaw or the A.B.C. will take one from Lairg 
to Lampeter. Of course, both with the code and with the 
railway guide certain little tricks, inapprehensible to the 
uninitiated, must be mastered before you get the right 
connections and the right route. The uninitiated, knowing 
their own limitations, tend to get a general idea of the direction 
and work their way along it empirically as they go. The 
English, by contrast to the French, prefer their law to be a 
matter of atmosphere rather than rigid definition. In our 
legal world, the ordinary reasonable man is rather like the 
casual traveller who relies for advice and directions, not on 
maps and Baedekers, but on garrulous and helpful local 
inhabitants, telling him to go left by the white church and 
right by the “ Black Swan,” and where to pick up the 
Clapham omnibus. No people who liked to know precisely 
where they were and whither they were going in legal matters 
could ever have invented such a tribunal as the House of 
Lords, where five venerable and admirably informed guides, 
all talking at once, overwhelm the stranger within their 
gates with a mass of unco-ordinated and often subtly contra- 
dictory advice. It is all so very English, so very like the 
result of stepping into the bar of a roadside inn to ask your 
way. 
TRUMPET VOLUNTARY 

Tur English law has not always been able to abide 
plulosophically in the realm of general principles logically 
developed and applied 4/4 hoc to the particular case. Those 
busy, buzzing politicians, restlessly incapable of leaving 
fairly well alone, have long had a mania for passing Acts of 
Parliament, with provisions descending to all sorts of un- 
expected particulars. In a codified law each particular 
would have its own allotted place, set as exactly as a stepping 
stone, but in the magic forest of our law they lie half-hidden 
in the long grass, rocks against which the wayfarer stubs his 
toe and trips. Who, for example, would guess that blowing 
a horn for the purpose of collecting money is an offence under 
a statute of 1839? Certainly not the seventeen-year-old 
youth who put his hat on the kerb in Oxford Street and started 
to play a trumpet. At Marlborough Street he was instructed 
in this interesting little byway of our law but was given an 
absolute discharge. In a codified law one would, of course, 


expect to find all the musical] instruments properly orchestrated 
in one great legal symphony, but in English law the solitary 
horn of 1839 sounds sweet and far and irrational like the horns 
of England faintly blowing. 


JASPER’S PRECEDENT 


On the other hand, in the sensible clear-cut code of the 
French it is no surprise to find the behaviour of degs properly 
regulated to conform to civil decency. It seems that it is 
a codified legal offence for a dog to commit a canine nuisance 
in the vicinity of the Presidential Palace. The provision 
goes back to 1888 and the penalty, kept abreast of changing 
monetary values, is now 5,000 francs. (All this I take on 
trust from a report, for I have not a code at hand.) Now, 
in the suite of the British Ambassador to France there is a 
dachshund called Jasper who, in commemoration of an 
occasion when he was specially admitted to a_ national 
monument on the ground of his diplomatic status, wears a 
unique collar inscribed: “Jasper, chien diplomatique.” 
Recently, it seems, Jasper, out for his evening exercise with 
a chambermaid, behaved in a flagrantly undiplomatic way 
before the Palace, imprudently attracting the attention of the 
policeman on duty. The officer began to record particulars 
of the incident and demanded immediate payment of the 
prescribed fine, ‘which is one of those payable on the spot, 
when the maid suggested that he should read the inscription 
on the collar. He did so and, unwilling to create an inter- 
national rumpus and having perhaps in mind the dreadful 
trouble that England had got itself into over the incident 
of the visiting athlete and the hats, apologised to Jasper 
and let him go. There is no suggestion that he is to be 
returned to England as persona non grata. International 
relations are so delicate these days that you never know. 
The French have always been specialists on etiquette. They 
invented the very word. So perhaps we might in future solve 
analogous problems ourselves on similar lines. Persons who 
(like Jasper) perform no specific ambassadorial functions but 
to whom their embassies wish to afford special protection 
against the notorious complexities of the English law might 
wear a special collar (or other prominent and distinguishable 
badge) inscribed, say, ‘‘ Diplomatic athlete.” Then, whatever 
they did and even if they spoke as little English as Jasper 
speaks French, our wonderful police could protect them from 
the legal consequences of their actions. 
RICHARD Ror. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’.] 


Roxburgh Committee on Land Charges 


Sir,—I was most disappointed to see, in the otherwise very 
excellent series of articles in the JOURNAL on the Report of the 
Roxburgh Committee, no criticism of the committee’s decision 
not to recommend transferring those land charges that are to 
remain registrable, to the existing ‘‘ land ’’ system of registries, 
the local land charges registries. The local authority associations 
and The Law Society had discussed the practicalities of such a 
transfer, and a scheme was submitted to the Roxburgh Committee 
which it was thought was eminently workable. This would have 
saved a considerable amount of public money by enabling the 
Kidbrooke Registry to be closed, and incidentally have reduced 
the total search fees payable by the purchaser on a conveyancing 


TALKING 


September, 1956. 


Some circumstantial evidence is very strong, as when you 
find a trout in the milk. So said Thoreau. I hope the dictum 
may be useful to somebody. Perhaps as a knowledgeable 
aside when taking a proof of evidence? Perhaps not. I 
have never yet found a trout in the milk, and if I did I should 
be baffled. Of what would it be circumstantial evidence ? 
Of the condition of the trout? Of the milk? Of the 
sobriety of the angler? Should we, perhaps, apply the 
French system—cherchez la femme? But then, if we are 
really going into this thoroughly, was it a brown trout or a 
sea trout (alias white trout or sewin) or was it perhaps a 
rainbow or a Loch Leven or a gillaroo? At least we might 
be told whether or not the species was migratory, the milk 
tuberculin-tested. 

Discerning readers—all, that is to say—will* solve the 
problem without difficulty. This latescent trout is circum- 
stantial evidence of the fact that your contributor is in the 
Hebrides, where the conversation—if non-angling persons 
will allow it to be such—is all of monstrous fish and the more 
monstrous caprices of fortune. But we must not run on. 
Tue Soxicitors’ JouRNAL will be going to press (a long way 
off, thank heaven!) ; the supply of hotel writing paper is 
severely limited ; and to-morrow we are on the best beat, 
where we will take pleasure in noting the passage overhead of 
the mail-plane as it carries this important monograph over 
the Kyle. 

Students of the U and non-U, as lately expounded by 
Professor Ross and Miss Nancy Mitford and other the high 
priests and priestesses of that cult will, I fear, tend to over- 
simplify this trout business, putting it down to M.I.F. This 
(for the benefit of anybody who has not yet studied the 
standard work) stands for “ milk in first,’ a deplorably 
non-U practice adopted only by the non-U or M.LF. 
Naturally, to a non-M.I.F. or U person, that would not be his 
cup of tea at all—apologies for this markedly non-U 
expression—and it would not astonish him if a plump little 
trout plopped into the interim between milk and tea. From 
that it is but a short step to looking around and finding 
something more sinister—say a spanner. in the works or a 
nigger in the wood-pile. 

If the relevance of all this is not immediately obvious, 
it is only because, at a safe distance from my office, I feel 
justified in following a precedent set by the Board of Inland 
Revenue in their memorandum on stamp duty published 


transaction—and, if spread over five years as suggested, would 
not have caused any real hardship to persons now entitled to 
enforce registered charges. This scheme is explained in The 
Law Society’s three memoranda to the committee, printed in 
the Annual Reports for 1954/5 and 1955/6, and the present writer 
does not find the somewhat cursory objections put forward in 
the Roxburgh Committee’s Report convincing, to say the least 
of it. 

Perhaps your contributor ‘‘ A BC”’ would like to comment 
further on this ; in the meantime I hope you will be able to find 


space for this letter. 
J. F. GARNER. 


Andover. 


“SHOP ” 


in June (p. 468, ante). No statement of principle; no 
authorities cited. To me, a most elusive document. Doubt- 
less to others, who demolish The Times crossword whilst 
shaving and successfully track the Smith family across the 
Southern counties of England, it is all as simple as extracting 
the trout from the milk again. After puzzling over it for a 
while, I attempted the task of applying it to a large-sized 
building operation where the builders were allowed to start 
work before the agreement for lease had been executed. 
Apparently the extra stamp duty for this unseemly haste 
was going to cost my clients £100,000! This was certainly 
trout in the milk with a vengeance. The principle, as a 
matter of fact, is quite clearly and succinctly stated round 
about p. 50 of Monroe’s Stamp Duties. And though, of 
course, I haven’t any of the textbooks with me here, I believe 
that any practitioner who cares to look up the cases cited by 
Monroe and Sergeant will find them much easier to follow 
than the Board’s memorandum. The question in brief is 
whether your client is buying a site and a house or merely 
a site. It is really as simple as that. Or nearly so. And, 
in the Kimbers case, cited by Monroe, Finlay, J., said in so 
many words that, if the purchaser had employed an outside 
builder, there would have been no arguable case for the Crown. 
I doubt if that is the impression that most practitioners will 
have derived from the Board’s statement, which also, inciden- 
tally, has an indirect bearing on costs as appears from an 
announcement in the June issue of the Law Society's Gazette. 


There are more enthralling subjects than stamp duty on 
building-plots so perhaps nobody will mind if I refer to the 
entirely disconnected subject of the Compensation Fund. 
I imagine that the profession will recover quite rapidly from 
the shock of what Mr. Fisher described at the annual general 
meeting as ‘‘ appalling figures,” elsewhere in these columns 
termed the brink of insolvency ; in any case the necessary 
remedies have been adopted to meet that situation. But 
what of the statement by Mr. Fisher that 92 per cent. of 
defalcations are to be traced to one-man practices? This 
should surely give us all a frisson. Mr. Taylor declared that 
there was “a certain rugged independence about a one-man 
solicitor.” Maybe there is, but if this is the pattern of it, 
we purchase it at a high price. My experience, for what 
it is worth, does not wholly bear out Mr. Taylor’s proposition. 
Solicitors practising on their own have ex hypothesi no partners 
to consult, and when newly set-up in practice must frequently 
make do with an indifferent library and mind their P’s and Q’s 
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much more than those who can afford occasionally to lose a 
client. But be this as it may, it would surely be recognised 
that the “ singleton” is, in principle, a bad risk and that this 
is no reflection upon the majority who are not only sans peur 
but sans reproche. There should be room here for the appli- 
cation of the principle, recognised by the Administration of 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 

Chain Wages Council (Great Britain) (Abolition) Order, 1956. 
(S.I. 1956 No. 1359.) 

County Court Funds (Amendment) Rules, 1956. 
No. 1345 (L.15.) 

East Lothian Water Board (Stobshiel Compensation) Order, 
1956. (S.1. 1956 No. 1376 (5.69).) 

Education (Local Education Authorities) Grant Amending 
Regulations No. 5, 1956. (S.I. 1956 No. 1321.) 5d. 

Fire Services (Conditions of Service) (Scotland) Amendment 
No. 2 Regulations, 1956. (S.1. 1956 No. 1334 (S.64).) 5d. 

Flour (Composition) (Scotland) Regulations, 1956. (S.I. 1956 


(S.1. 1956 


No. 1354 (S.67).) 5d. 

Food Standards (Curry Powder) (Scotland) Amendment 
Regulations, 1956. (S.1. 1956 No. 1355 (S.68).) 

Food Standards (Tomato Ketchup) (Scotland) Amendment 
Regulations, 1956. (S.I. 1956 No. 1353 (S.66).) 

London Traffic (Prescribed Routes) (Islington) (No. 2) 


Regulations, 1956. (S.1. 1956 No. 1378.) 

London Traffic (Prescribed Routes) (St. Marylebone) (No. 2) 
Regulations. 1956. (S.I. 1956 No. 1379.) 

Provision of Milk and Meals Amending Regulations, 1956. 
(S.I. 1956 No. 1320.) 5d. 

Retention of Cables under Highways (Gloucestershire) 
(No. 2) Order, 1956. (S.1. 1956 No. 1367.) 5d. 

Retention of Railway Across a Highway (Wiltshire) (No. 2) 
Order, 1956. (S.I. 1956 No. 1372.) 5d. 

Stopping up of Highways (Bradford) (No. 6) Order, 1956. 
(S.I. 1956 No. 1364.) 5d. 

Stopping up of Highways (Bradford) (No. 7) Order, 1950. 
1956 No. 1365.) 5d. 

Stopping up of Highways (Derbyshire) (No. 
(S.I. 1956 No. 1366.) 5d. 


(S.1. 


12) Order, 1956. 


POINTS IN 


Notice of Conditions Limiting Liability of Cleaners for Loss 


Q. A takes an article of clothing to a firm of cleaners for 
cleaning and receives a receipt. It is believed that the article 
has now been lost. There are conditions on the back of the 
receipt limiting the liability of the cleaners but nothing on the 
front to call attention to these conditions. If A was not aware 
of the conditions or of the existence of any conditions, would 
he be bound by them ? 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender ona 
separate sheet, together with a stamped addressed 
envelope. lesponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Estates Act, that a single administrator is not such a good 
risk as two. Moreover, every administrator must give a bond 
to the Principal Probate Registrar and every bond must have 
a surety. Would it be so unreasonable to require a fidelity 
guarantee of this sort for every solicitor not practising in 


yartnership ? Z 
I “ Escrow.” 


AND WHITEHALL 


Stopping up of Highways (Devonshire) (No. 2) Order, 1956, 
(S.1. 1956 No. 1347.) 5d. 

Stopping up of Highways (East Sussex) (No. 3) Order, 1956, 
(S.[. 1956 No. 1369.) 5d. 

Stopping up of Highways (Herefordshire) (No. 3) Order, 1956, 
(S.I. 1956 No. 1356.) 5d. 

Stopping up of Highways (Leicestershire) (No. 17) Order, 1956. 
(S.I. 1956 No. 1340.) 5d. 

Stopping up of Highways (Leicestershire) (No. 19) Order, 1956. 
(S.I. 1956 No. 1342.) 5d. 

Stopping up of Highways (London) (No. 32) Order, 1956.  (S.I. 
1956 No. 1348.) 

Stopping up of Highways (London) (No. 33) Order, 1956. (S.1. 
1956 No. 1371.) 5d. 

Stopping up of Highways (London) (No. 34) Order, 1956. (S.I 
1956 No. 1343.) 5d. 

Stopping up of Highways (Somerset) (No. 3) Order, 1956. (S.I. 
1956 No. 1344.) 5d. 

Stopping up of Highways (Surrey) (No. 7) Order, 1956. (S.I. 
1956 No. 1349.) 5d. 

Stopping up of Highways (Warwickshire) (No. 9) Order, 1956. 
(S.I. 1956 No. 1357.) 5d. 

Stopping up of Highways (West Sussex) (No. 1) Order, 1956. 
(S.I. 1956 No. 1370.) 5d. 

Stopping up of Highways (Worcestershire) (No. 19) Order, 1956. 
(S.I. 1956 No. 1350.) 5d. 


Visiting Forces (Designation) (Colonies) (Amendment) Order, 

1956. (S.I. 1956 No. 1368.) 

Wages Kegulation (Road Haulage) (Amendment) 

Order, 1956. (S.I. 1956 No. 1360.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


(No. 2) 


PRACTICE 


A. The first question appears to be (see Chapelton v. Barry 
U.D.C. [1940] 1 K.B. 532) whether the receipt is a contractual 
document in the circumstances. We think it probably is, as it Is 
given by the bailee at the time of bailment in exchange for the 
subject-matter thereof. It becomes then a pure question of fact 
whether the cleaners did what was reasonably sufficient to give 
notice of the conditions (Parker v. S.E£. Railway (1877), 2C.V.D. 
416, per Mellish, L.J., at pp. 422-3 ; approved in Richardson v. 
Rowntree {1894} A.C. 217). Was there a notice in the shop referring 
to the conditions ? Was the receipt handed over with the reverse 
side uppermost ? Did the assistant say, ‘‘ Here is your contract,” 
or merely “ Here is your receipt,’”’ or nothing at all? (We take 
it that A signed nothing ; if he did see L’Estrange v. Graucob 
[1934] 2 K.B. 394.) It is a pure question of fact, but if nothing 
was done to call his attention to the conditions we think he would 
not be bound by them, there being nothing on the front of the 
receipt to cause him to turn it over. But he may have to face the 
question whether anyone of his experience—whatever that may 
be—leaving articles with a cleaner nowadays does not auto- 
matically expect there to be some limitation of liability. This 
again would be a question of fact to which A’s standing oF 
knowledge of the business world could be relevant. 
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Stamp Duty—LiceENnce To KEEP CARAVAN ON PLOT FOR ONE 
YEAR FOR ONE PAYMENT 

Q. The owner of the freehold of a caravan site proposes to 
grant to a Caravan owner a written licence to keep a caravan on 
a plot for one year in consideration of a single payment of £20. 
(1) What would be the stamp duty on the document ? (2) If 
the document contained an option for a further two years in 
consideration of two further annual payments of £20 each, would 
the duty be affected ? If so, how ? (3) If the document were 
merely an executory agreement for a licence, would the duty be 
affected ? If so, how? (4) Under what Act(s) and section(s) 
would the duty (duties) be chargeable ? 

A. (1) A licence confers only a right in personam and does 
not amount to a conveyance or creation of any piece of property. 
Accordingly we think a licence for one year for one payment, 


if under hand, would be stamped as an ‘“‘ Agreement or 
Memorandum "’—-sixpence —or, if under seal, as a ‘‘ Deed of any 


kind not otherwise mentioned ’’—-ten_ shillings. A licence 
demanding periodic payments may be a “ Bond, Covenant or 
Instrument . . . being the only . . . security for any annuity ” 
but a single payment would not be an annuity. (2) We do not 
think it would be affected, because the licensee need not exercise 
his option, so that there is no security for the future payments. 
(3) We are not at all sure precisely what is an executory 
agreement for a licence: we are not at all sure that it is not a 
contract to make a contract. However that may be, we do not 
think the stamping would be any different from the licence 
itself. (4+) The Stamp Act, 1891, Sched. I. 


NOTES AND 


Miscellaneous 
VOTIVE MASS AT WESTMINSTER CATHEDRAL 
A Votive Mass of the Holy Ghost (the Red Mass) will be 


celebrated at Westminster Cathedral on Ist October, being the 
opening of the Michaelmas Law Term, at 11.30 a.m. Celebrant : 


The Rt. Reverend Monsignor Charles L. H. Duchemin. Counsel 
will robe in the Chapter Room at the Cathedral. The seats 


behind counse: will be reserved for solicitors. Those -desirous of 
attending should inform the hon. secretary, Society of Our Lady 
of Good Counsel, 6 Maiden Lane, W.C.2, so that an adequate 
number of seats may be reserved. 


DEVELOPMENT PLANS 


BrIstoL DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Bristol. The plan, as approved, will be deposited in the 
Council House, Bristol, for inspection by the public. 


City or BATH DEVELOPMENT PLAN 
AMENDMENT No, 2 


Proposals for alterations or additions to the above-mentioned 
development plan were on 22nd August, 1956, submitted to the 
Minister of Housing and Local Government. The proposals 
telate to land situate within the City and County Borough of 
Bath. A certified copy of the proposals as submitted has been 
deposited for public inspection at the Town Clerk’s Office (Legal 
Section), Guildhall, Bath. The copies or extracts of the proposals 
so deposited together with copies or relevant extracts of the plan 
are available for inspection free of charge by all persons interested 
at the place mentioned above between the hours of 9.30 a.m. 
and 12.30 p.m. and from 2.30 p.m. to 5 p.m. on every weekday 
other than Saturdays, when the hours are 9.30 a.m. to 12 noon. 
Any objection or representation with reference to the proposals 
may be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, before 15th October, 
1956, and any such objection or representation should state the 
grounds on which it is made, Persons making an objection or 
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Conveyance to Old Age Pensioners’ Association 


QO. I have been instructed by the trustees of a local old age 
pensioners’ association to act for them in the purchase of a 
chapel, and have found some difficulty in drafting the conveyance. 
The association is not registered under the Friendly Societies or 
under the Charities Act, and is merely a local association with a 
chairman, vice-chairman, secretary and committee members. In 
accordance with the request made by me, they have now drawn 
up a form of constitution which amongst other things states 
that there shall be six trustees appointed by the members at a 
properly constituted meeting. Please advise as to the form the 
conveyance should take, and in particular with regard to the 
question of trusteeship. 

A. On the facts given the organisation appears to be a members’ 
club. Therefore we suggest that there should be a conveyance to 
the trustees as joint tenants on behalf of the club. The usual 
restriction, that there shall be not more than four trustees for 
sale, can be avoided if the land is not conveyed on trust for sale. 
The conveyance should require the trustees to hold or to dispose of 
the land according to the directions of the committee, but that no 
purchaser should be concerned with such directions. The problems 
are discussed in “Emmet on Title,’’ 14th ed., vol. I, p. 274, 
where there is a reference to a suggestion in the “‘ Encyclopaedia 
of Forms and Precedents,” 3rd ed., vol. 3, p. 555, for providing 
in the rules for nomination of new trustees. An alternative is a 
conveyance to not more than four trustees for sale and a separate 
declaration of trust. See, for instance, the Conveyancer, vol. 17, 
p. 98 ef seq. 


NEWS 


representation may register their names and addresses with the 

sath City Council, Town Clerk’s Office (Legal Section), Guildhall, 
Bath, and will then be entitled to receive notice of any amendment 
of the plan made as a result of the proposals. 


MIppLESEX CouUNTY DEVELOPMENT PLAN 
On 19th June, 1956, the Minister of Housing and Local 
Government approved with modifications the above development 


plan. <A certified copy of the plan as approved by the Minister 
has been deposited in the County Planning Department, 


No. 10 Great George Street, Westminster, S.W.1, and certified 
extracts of the plan so far as it relates to the under-mentioned 
districts have also been deposited at the places mentioned 
below : 
Boroughs and Places of Deposit 
Acton—Town Hall, Acton, W.3. 
Brentford and Chiswick—Town Hall, Chiswick, W.4. 
Ealing—Town Hall, Ealing, W.5. 
Edmonton—Town Hall, Edmonton, N.9. 
Enfield—Public Offices, Gentleman’s Row, Enfield. 
Finchley—Housing and Town Planning Department, The 
Avenue, Finchley, N.3. 
Harrow—Engineer and 
Uxbridge Road, Stanmore. 


Surveyor’s Office, Cottesmore, 


Hendon—Town Hall, The Burroughs, Hendon, N.W.4. 
Heston and Isleworth—Borough Surveyor’s Department, 


88 Lampton Road, Hounslow. 
Hornsey—Town Hall, Crouch End Broadway, N.8. 
Southall—Town Hall, High Street, Southall. 
Southgate—Town Hall, Palmers Green, N.13. 
Tottenham—vTown Hall, Tottenham, N.15. 
Twickenham—Municipal Offices, Twickenham. 
Uxbridge—Council Offices, 265 High Street, Uxbridge. 
Wembley—Town Hall, Forty Lane, Wembley. 
Willesden—Town Hall, Dyne Road, Kilburn, N.W.6. 
Wood Green—Town Hall, High Road, Wood Green, N.22. 


Urban Districts and Place of Deposit 
Feltham—Town Planning Department, Council 
Feltham. 
Friern Barnet—Town Hall, Friern Barnet, N.11. 
Hayes and Harlington—Engineer and Surveyor’s Depart- 
ment, Town Hall, Hayes. 


Offices, 
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Potters Bar—Council Offices, Darkes Lane, Potters Bar, and 
Engineer and Surveyor’s Office, Wyllyotts Manor, Darkes Lane, 
Potters Bar. 


Ruislip-Northwood — Council Offices, Oaklands’ Gate, 
Northwood. 
Staines—Engineer and Surveyor’'s Department, Shortwood 


240 London Road, Staines. 
Council Offices, Green Street, Sunbury. 
Drayton Hall, West Drayton. 


House, 
Sunbury-on-Thames 
Yiewsley and West Drayton 

The copy or extracts of the plan so deposited will be open 

for inspection free of charge by all persons interested between the 
hours of 10 a.m. and 4.30 p.m., Mondays to Fridays, and 9.30 a.m. 
and 12 noon on Saturdays (except in the case of the copy deposited 
in the County Planning Department which will not be open for 
inspection on Saturdays). The plan became operative as from 
4th September, 1956, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval of 
the plan, he may, within six weeks from 4th September, 1956, 
make application to the High Court. 


West Bromwicu County BorouGH DEVELOPMENT PLAN 
On 20th August, 1956, the Minister of Town and Country 
Planning approved (with modifications) the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Planning Department, 320 High 
Street (Second Floor), West Bromwich. The copy of the plan 
so deposited will be open for inspection free of charge by all 
persons interested between the hours of 9 a.m. and 1 p.m. and 
the hours of 2 p.m. and 5.15 p.m. on Mondays to Fridays in each 
week and between the hours of 9 a.m. and 12 noon on Saturday 
in each week. The plan became operative as from 31st August, 
1956, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made theréunder has not been complied 
with in relation to the approval of the plan, he may, within six 


weeks from 31st August, 1956, make application to the High 
Court. 
Wills and Bequests 
Mr. W. O. Atkin, solicitor, of Ealing, left £20,235 (£16,341 net). 


OBITUARY 


Mr. R. ARMSTRONG 


Mr. Reginald Armstrong, solicitor, of Leeds, died recently, 
aged 87. He was at one time a member of the Council of The 
Law Society and was admitted in 1891. 


Mr. J. BEAVEN 


Mr. John Beaven, solicitor, of Bradford-on-Avon, Wilts., 
recently, aged 83. 


died 


Mr. F. W. BRIGGS 


Mr. Frederick William Briggs, solicitor, of Clifford’s Inn, Fleet 
Street, London, E.C.4, died on 4th September, aged 78. He was 
admitted in 1921. 


Mr. R. G. CHURCH 


Mr. Robert Geoffrey Church, solicitor, of Worthing, died on 
30th August, aged 38. He was admitted in 1940. 


CoLonet G. S. FIELD, O.B.E., T.D. 


Colonel Geoffrey Simpson Field, O.B.E., T.D., solicitor, of 
Reading, died recently. He was a member of The Law Society's 
Southern Area Legal Aid Committee and had been president of 
the Reading and District Solicitors’ Society since 1951. He was 
Mayor of Reading in 1949 and was admitted in 1922, 
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Mr. F. C. GREANEY 
Mr. Francis Charles Greaney, solicitor, of Bedford Row, 
London, W.C.1, Streatham, Balham, Wandsworth and 


Wimbledon, died on 3rd September. He was admitted in 1924, 
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